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STATE OF NORTH CAROLINA

COURT OF MECKLENBURG

IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
08-CVS-9784
BHB ENTERPRISES, INC.,
d/b/a Vinnie’s Sardine Grill and Raw Bar and on behalf of all others similarly situated,

Plaintiff,

v.


WASTE MANAGEMENT OF CAROLINAS, INC. and 
WASTE MANAGEMENT, INC.,

                                         Defendants.          







MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANT WASTE MANAGEMENT OF CAROLINAS, INC.’S MOTION TO DISMISS CERTAIN CLAIMS 
AND LEAVE TO AMEND COMPLAINT

	COMES NOW, Plaintiff, BHB Enterprises, Inc., d/b/a Vinnie’s Sardine Grill and Raw Bar(hereinafter, “Plaintiff”), on behalf of itself and all others similarly situated, and submits this Memorandum of Law in Opposition to Defendant Waste Management Carolinas, Inc.’s (hereinafter, “WMC”) Motion to Dismiss Certain Claims.  WMC moves to dismiss Counts III. and V. of the Complaint.
FACTUAL ALLEGATIONS OF THE COMPLAINT
This is a class action on behalf of Plaintiff and all persons in the State of North Carolina who entered into collection service agreements with Waste Management Carolinas, Inc. who were deceptively, unilaterally and unlawfully charged price increases not authorized by their contracts.  This unfair and deceptive scheme and practice of WMC, acting in concert with Waste Management, Inc. engaged in an unfair and deceptive scheme and practice of entering into collection service agreements that held a consumer captive for a period of years, and then unilaterally increasing monthly charges without disclosing reasons for increases in obtaining the consent required by the contract for consent required price increases.  Such increases in charges were not expressly permitted by the parties’ agreement and were unlawful charges. See paragraph 1 of the Complaint.
By this conduct, Defendant, WMC, in concert with Waste Management, Inc. have implemented this scheme to their substantial profit, and continue to plan to victimize thousands of customers throughout the state of North Carolina, who entered into standard collection service agreements with WMC.  See paragraphs 2 and 16 of the Complaint.
As noted in paragraph 4 of the Complaint, the contract between the parties, permitted WMC to increase charges for certain designated items as set forth in paragraph 4 of the contract.  It was clearly understood that any increase to charges for reasons other than those provided in paragraph 4 required the customers’ consent.  Defendants uniformly schemed to add charges for matters that were not chargeable pursuant to the terms of the contract without adequately notifying the Plaintiff and Class Members whether the increased charges were for items requiring this consent and without obtaining the consent of the customer.  See paragraphs 4 and 5 of the Complaint. 
It is alleged therefore in paragraph 6 of the Complaint that WMC willfully engaged in this deceptive and unfair unilateral practice with WMI, of providing no basis for the unilaterally increased charges knowing that the increases required in whole or in part the consent of the Plaintiff and Class Members.  See paragraph 6 of the complaint.  Such practice results in an unfair, deceptive and inequitable assertion of power, position and is a violation of the law, ethical standards, and good faith dealings owed by Waste Management Carolinas, Inc.  See paragraph 7 of the Complaint.
Paragraph 8 of the Complaint alleges that WMC’s conduct was willfully authorized, directed and supervised and affirmed by WMI in accord with its plan to carry out this unscrupulous scheme of charging and collecting unlawful charges from their customers, nationwide and in North Carolina in order to profit thereby by receiving payment of the unlawful increases and pocketing them damaging thousands of customers across the nation and in the State of North Carolina.
AS TO COUNT III, VIOLATION OF THE NORTH CAROLINA UNFAIR AND DECEPTIVE TRADE PRACTICES ACT

Defendant, in its Motion to Dismiss Count III, contends the facts alleged do not rise to the level of an unfair or deceptive trade practice and that a “mere breach of contract, even if intentional, is not sufficiently unfair or deceptive to sustain an action under” the UDPA, citing Branch Banking and Trust Co. v. Thompson, 107 N.C. Ap. 53, 62 (N.C. Ct. App. 1992) (citing Bartolomeo v. S.B. Thomas, Inc., 889 F.2d 530, 535 (4th Cir. 989)).  Defendants contend that in addition to the breach of contract, “a plaintiff must show substantial aggravating circumstances attending the breach” in order recover UDPA’s treble damages. Id.  However, Defendants have ignored the Complaint’s recitation of aggravating circumstances, including the class contentions, as well as the legal authority set forth below.  Plaintiff does not merely allege that Defendant breached its contract with BHB, but that it implemented across the state of North Carolina, as part of a nationwide scheme, a plan to deceptively and unfairly increase the prices charged to its contract–captive customers without obtaining the consent required by their agreements and under circumstances ensuring that customers would be deprived of their right to consent or not consent.  Defendant’s comments concerning Plaintiff’s class certification allegations in footnote 3 are wholly inaccurate.  Plaintiff fully expects  and alleges that discovery will show WMC’s use of uniform or substantially identical collection service agreements and a uniform policy and practice of wholly ignoring the requirements in all such agreements that customer consent be given for the types of price increases Defendants routinely imposed without reference to or regard  for their contractual obligations.  Plaintiff contends on information that both Class Members and the unlawful price increases implemented as part of the Defendant’s unlawful and deceptive scheme are identifiable from Defendant’s books and records.  In any event, Defendants’ bald and inaccurate assertions concerning Plaintiff’s class allegations are not a basis for dismissal of any claim.
It is well established in the law in the State of North Carolina that the decisions interpreting the Federal Trade Commission Act may be used as guidance in determining the scope and meaning of the North Carolina statute governing unfair competition.  Marshall v. Miller, 302 N.C. 539 (N.C. 1981); Hardy v. Toler, 288 N.C. 308 (N.C. 1975); and Johnson v. Phoenix Mutual Life Insurance Company, 300 N.C. 247 (N.C. 1980)(overruled on separate grounds).  In Orkin Exterminating Company, Inc. v. Federal Trade Commission, 849 F.2d 1354, (11th Cir. 1988), the Eleventh Circuit upheld the Federal Trade Commission finding that Orkin’s unilateral breach of 200,000 termite control contracts by raising annual renewal fees was an unfair practice within the meaning of the Federal Trade Commission Act.  WMC’s systematic and planned scheme to unilaterally increase charges of thousands of its customers not authorized by the contract is very similar to the contract of Orkin’s which was found unfair. 
Permitting this case before this Court to proceed on its UDPA Count, as it should, is further supported by the case of Sampson – Bladen Oil Co. v. Walters, 86 N.C. App. 173 (N.C. Ct. App. 1987), cert. denied, 321 N.C. 121, 361 S.E. 2d 597 (1987).  In Walters, the systematic overcharging for oil proven not to be delivered was held to be an unfair practice.  Here, WMC systematically and willfully overcharged Plaintiff and Class Members for price increases that it was not entitled to under the terms of the contract, deceptively masking the fact that each such price increase required customer consent.  Such conduct is clearly an unfair practice under Orkin and Walters.
Also, Plaintiff alleges in its Complaint, that Defendants willfully engaged in this deceptive practice never intending to honor their agreements by misrepresenting or failing to disclose the reasons for the increased charges, thereby deceptively relying on their ability to increase charges under the contract for some reasons, unfairly deceiving the Plaintiff and Class Members about the reasons for the unlawfully increased charges.  Such aggravating conduct has been held to violate the Act.  Baldine v. Furniture Comfort Corp., 956 F.Supp. 580, 587-589 (M.D.N.C. 1996) (intentional misrepresentation to deceive was sufficient aggravating circumstances) citing Branch Banking and Trust Company, 418 S.E. 2d at 700; Dalton v. Camp, 353 N.C. 647, 657, 548 S.E. 2d, 704, 711 (1999) (recognizing aggravating circumstances is sufficient to cause the Act’s provision to take effect).  Again here, the Defendants’ unfair and deceptive scheme to enter into collection service agreements, to hold customers captive, and then willfully and unilaterally increase monthly charges for waste collection services under these agreements, without adequate notice of the reasons for the increased charges and without obtaining the consent of the Plaintiff and Class Members as required for increases for reasons not expressly permitted by the parties’ agreement is actionable under the Act.  See paragraphs 1, 2 and 6 of the Complaint.  It was a planned scheme from the outset affecting thousands of its customers in North Carolina.
Defendants were in a position of power over Plaintiff and Class Members and their inequitable assertion of the same causes them to be guilty of unfair acts and practices.  Johnson v. Phoenix Mutual Life Ins. Co., 300 N.C. 247 (N.C. 1980).  Eley v. Mid/East Acceptance Corp. of N.C., Inc., 171 N.C. App. 368 (N.C. Ct. App. 2005).  Here, Plaintiff and Class Members are totally subject to the honesty and good faith in the administration of paragraph 4 of the contract.  Defendants exercising their power and control over what information was disclosed to Plaintiff and Class Members regarding their increased prices was a planned and willful failure to disclose reasons for the increased charges which included increases that required the consent of the Plaintiff and Class Members.  This was an unfair, deceptive and inequitable assertion of its power and position over Plaintiff and Class Members.  By the same token, Defendant’s practice was unfair within the meaning of the Act as it offends established policy when the practice is immoral, unethical, oppressive, unscrupulous, or substantially injurious to consumers.  Johnson v. Phoenix Mutual Life Insurance Company, 266 S.E. 2d at page 621; Spiegel, Inc. v. Federal Trade Commission, 540 F.2d 287 (7th Cir. 1976); Lake Mary Limited, Partnership v. Johnston, 145 N.C. App. 525 (N.C. Ct. App. 2001).  It is certainly, immoral, unethical, oppressive, unscrupulous and substantially injurious to consumers when a seller of services enters into a multi-year service agreement to keep customers captive and then implements a scheme and plan affecting thousands of customers to raise prices for reasons not permitted without the consent of the consumer; and then deceptively and unfairly deprives the consumer of any opportunity to refuse to provide consent by concealing or purposefully misleading them about the nature of the price increases.  Such conduct undermines ethical standards even beyond good faith dealing.
Plaintiff has stated a valid cause of action for Defendant’s violation of the North Carolina Unfair and Deceptive Trade Practices Act and Defendants’ Motion to Dismiss should be denied.
PLAINTIFF’S CIVIL CONSPIRACY CONVERSION COUNT V SHOULD STAND

It is clear, there is no Court of Appeals’ case finding that the doctrine of intracorporate immunity applies to a parent and its subsidiary corporation.  The Defendant moves to dismiss Count V on the grounds of intracorporate immunity of a parent and its subsidiary in an action civil conspiracy conversion.  Defendant cites State ex rel. Cooper v. Ridgeway Brands, Mfg., LLC, 184 N.C. App. 613, 625 (N.C. Ct. App.2007) as holding “These allegations do not state a civil conspiracy claim under North Carolina because, under the doctrine of intracorporate immunity, a subsidiary and its parent cannot conspire with each other.”  Thus far, however, the North Carolina Court of Appeals entertained only two cases even discussing intracorporate immunity doctrine, and neither case contains such a holding.  Defendant cites State ex rel. Cooper v. Ridgeway Brands, Mfg., LLC at 799 and Lenzer v. Flaherty, 106 N.C. App. 496 (N.C. Ct. App. 1992).  First, Ridgeway Brands does not deal with a subsidiary and its parents, but rather a corporation and its agents, officers and employees.  Lenzer also did not involve a parent and its subsidiary. More importantly, in Lenzer, the Court of Appeals in 1992 stated their research discloses no North Carolina case in which the doctrine has been adopted as a defense to civil conspiracy.  As noted above, neither Ridgeway Brands nor Lenzer apply the doctrine as Defendant claims the Court should here.
The Defendant cites three unpublished cases from the Superior Court of North Carolina, two from Wade County and one from Mecklenburg County.  The first case, Garlock v. Hilliard, 2000 WL 33914616 (N.C. Super. 2000) again does not deal with the parent and its subsidiary corporation but rather with a corporation’s agents’ officers and employees.  The next case, State ex rel. Cooper v. McClure, 2004 WL 2965983 (N.C. Super. 2004) recites the doctrine found in Copperweld Corp. v. Independence Corp., 467 U.S. 752, 758-759 (1984) holding that a corporation, its subsidiaries, officers and employees do not provide a sufficient number of actors to carry out an anti-trust conspiracy.  The McClure Court, however, found the doctrine did not apply since the actors were not in the same consulting firm. The case before the Supreme Court dealt specifically with the interpretation of the antitrust laws, not a common law conspiracy action.  Finally, the Defendant cites Maurer v. SlickEdit, Inc., 2005 WL 1412496 (N.C. Super. 2005).  This was also a case involving officers and directors of a corporate defendant citing Garlock v. Hilliard, not a parent and subsidiary.
Again, no appellate court in North Carolina has considered the application of the doctrine of intracorporate immunity to a corporation and its subsidiary.  And, there is no requirement that a state court must follow a United States Supreme Court decision’s interpretation of federal antitrust laws when the state is dealing with a common law right of action.
While there is some legal logic to the conclusion that accusing agents, officers or employees, acting within the course of their employment, of conspiracy with that corporation is tantamount to accusing a corporation of conspiring with itself, this logic fails when two corporations with separate and distinct legal status are involved.  Here, Waste Management, Inc. is incorporated in Delaware and Waste Management of Carolinas is incorporated in North Carolina.  See Plaintiff’s Complaint, paragraph 2.  These entities are separate and distinct legal entities.  Indeed, WMI is contesting the Court’s jurisdiction over it in this very case.
The application of the doctrine to a corporation and its subsidiary ignores their separate legal existence.  This conspiracy was alleged and could not exist without the conduct of actors in each corporation.  The application of any immunity doctrine results in an injustice to these North Carolina Plaintiffs and Class Members.  Each wrongdoer should have to account to those they have injured.  See Novotny v. Great American Federal Sav. & Loan, Ass’n., 584 F.2d 1235 (3rd Cir. 1978) vacated on other grounds 442 U.S. 366 (1979), holding that the intracorporate doctrine should be limited to anti-trust cases (leading precedent for minority view).
The doctrine also has been heavily criticized by a number of legal writers.  See Barry Horwitz, A Fresh Look at a Stale Doctrine: How Public Policy and the Tenets of Piercing the Corporate Veil Dictate the Inapplicability of the Intracorporate Conspiracy Doctrine to the Civil Rights Arena, 3 NW J.L. & Soc. Pol’y 131, footnote 15 (Winter 2008); and Kenneth P. Quinn, he Intra-Enterprise Conspiracy Doctrine: Toward an Equitable Approach, 33 DePaul L. Rev. 105, footnote 15 (Fall 1983).
Further, courts have refused to say a corporation and its subsidiary are “one” and have enforced the distinct status of each.  For a smattering of cases upholding a parent and its subsidiary distinct status, see:  F.W. Woolworth Co. v. Taxation and Revenue Dept., 458 U.S. 354 (1982) (as to taxation); United Paperworks v. T.P. Property Corp., 583 F.2d 33 (1st Cir. 1978) (as to collective bargaining agreement); Engel v. Teleprompter Corp., 703 F.2d 127, 134 (1st Cir. 1983) (as to ownership of stock); In re Gibraltor Amusements, Ltd., 291 F.2d 22 (2nd Cir.) (as to separate creditors in bankruptcy); CM Corp. v. Oberer Dev. Co., 631 F.2d 536, 538 (7th Cir. 1980) (refusal to impose liability on parent for breach of subsidiary); Stoehr v. American Honda Motor Co., 429 F.Supp.763, 766 (D. Neb. 1977) (service on subsidiary not service on parent); Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 108-12 (1969) (judgment against wholly-owned subsidiary not binding on parent).
Two culprits scheming and taking money that is not theirs should be required to respond in damages for the injuries they each caused and are continuing to cause.
LEAVE TO AMEND COMPLAINT
Should the Court find that Defendants’ Motion to Dismiss either Count III or V should be granted, Plaintiff requests leave to amend the dismissed count(s).
CONCLUSION
	The Defendant’s Motion to Dismiss Counts III and V should be denied.



RULE 15.4 - 	REQUEST FOR ORAL ARGUMENT
	  Plaintiffs request oral argument given the potentially dispositive nature of the motion and their genuine belief that the Court would be assisted in its determination of the matters presented by the presentations of counsel.
Dated:  September __________ 2008.

							/s/ Max O. Cogburn, Jr.	
							N.C. State Bar No. 7054
Cogburn & Brazil, P.A.
							77 Central Avenue, Suite E
							Asheville, NC  28801
							Phone:  (828) 255-5400
							Fax:  (828) 258-8972
							Mcogburn@cobralawfirm.com

							John A. Yanchunis
							Jill H. Bowman
							James, Hoyer, Newcomer & 
							    Smiljanich, P.A.
							4830 W. Kennedy Blvd, Suite 550
							Tampa, FL  33609
							Phone:  (813) 286-4100
							Jyanchunis@jameshoyer.com
							Jbowman@jameshoyer.com	

							Attorneys for Plaintiff BHB 
Enterprises, Inc.
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	Dated:  September _________ 2008.

							
							/s/ Max O. Cogburn, Jr.	
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CERTIFICATE OF SERVICE

	This is to certify that the undersigned has this day served on all parties, the foregoing MEMORANDUM OF LAW IN OPPOSITION TO DEFENDANT WASTE MANAGEMENT OF CAROLINAS, INC.’S MOTION TO DISMISS CERTAIN CLAIMS via the following means:
	
	Depositing a copy hereof, postage prepaid, in the U.S. Mail addressed to the 
	Attorney for each said party and 

	Via electronic means



Dated:  September __________ 2008.


Jonathan E. Buchan
N.C. State Bar No. 8205 
McGuirewoods, LLP
100 North Tryon Street, Suite 2900
Post Office Box 31247 (28231)
Charlotte, NC  28202
Phone: (704) 373-8999
Fax:  (704) 353-6264
jbuchan@mcguuirewoods.com

Attorneys for Defendant Waste 
Management of Carolinas, Inc.

